A policy on vehicle immobilisation

RAC
Foundation

July 2009
Dr Chris Elliott FRENG, engineer and barrister

Report number 09/125

The Royal Automobile Club Foundation has commission ed a number of external experts to
write a series of think pieces and occasional paper s throughout the course of 2009/10. This
paper is about wheel clamping on private property a nd is report number 09/125.

The Royal Automobile Club Foundation explores the e  conomic, mobility, safety and
environmental issues relating to roads and the use of motor vehicles, and campaigns to
secure a fair deal for responsible road users. Inde  pendent and authoritative research for
the public benefit and informed debate are central to the RAC Foundation’s standing.

Royal Automobile Club Foundation
89-91 Pall Mall

London

SW1Y 5HS

Tel no: 020 7747 3445
www.racfoundation.org

Registered Charity No. 1002705
June 2009 @ Copyright Royal Automobile Club Foundat ion

This report has been prepared for the RAC Foundatio  n by Dr Chris Elliott. The report
content is the view of the author and does not nece  ssarily represent the views of the
RAC Foundation.




Clamping

Executive summary

We recognise and respect the right of land owners t
from unlawful car parking but we are concerned that
clamping illegally parked cars and demanding a puni
release fee is illegal and damaging to society. The
consultations on a new regime to license those who
so without:

- addressing the fundamental legality of clamping
e ensuring that there is an adequate and enforced cod

« creating a robust, credible and accessible mechanis

We are very concerned that the fees charged to rele
relation to the damage suffered by the land owner a
punishment imposed by one individual on another, an
contrary to proper rule of law. If society is to gr
should be restricted to people who have a high leve
integrity and who are not incentivised to maximise
punishments that they impose.

We invite the Home Office to address the fundamenta
issues of clamping before creating a new licensing

Context and scope

This policy paper has been prompted by the Home Off
document “Licensing of vehicle immobilisation busin
2009. This paper looks more broadly at some of the
ethical aspects of vehicle immobilisation (referred
brevity) that need to be addressed before any furth
regime that licenses people to do it. The Annex to

of the relevant law; the paper examines its policy

The foreword to the consultation paper states:

The vehicle imobilisation sector is a snall

o protect their land

the current practice of
tive or deterrent

Home Office is seeking
clamp cars but is doing

e of practice

m for appeal.

ase a clamp bear no
nd are in effect a
action that seems
ant that power, it

| of competence and
the number of

I legal and policy
regime.

ice’s consultation
esses”, dated 30 April
fundamental legal and
to here as clamping for
er developments of the
this paper is a summary
implications.

but visible part of the

wi der private security industry which gives |land owners the neans to
control parking on their land. This is entirely legitimte and we have
no wi sh to prevent | andowners fromcontinuing to protect their property.

We can see no objection to landowners taking reason
“protect their property” or to “control parking on
prevent cars entering their land without permission
are on that land. Unauthorised parking is an unacce
the land owner’s rights and can lead to inconvenien
even a risk to safety if emergency access is blocke

able measures to

their land”. They may

or may remove cars that
ptable infringement of
ce, loss of trade or

d. More generally, it
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damages good relations within a community and the s
which society depends. There are however serious do
of a private land owner or his agents using clampin

in particular where he takes measures to:

« prevent cars that are parked illegally from leaving

e deter those who might park on his land

« punish those who have parked on his land.

This policy paper is concerned with parking on priv
operated by public authorities and not with the enf
parking restrictions. It starts by considering the
permitted but a car is clamped because the payment
time that the car was there. This is simpler to ana
valuable basis for the more legally complex case of
when parked on private land where parking is not pe

Car clamped when left beyond the permitted duration

By parking in a designated car park, the car owner
contract with the land owner for a temporary licenc
that without the licence would constitute trespass.

has expired, the car owner is in breach of contract
threat of clamping is known to the car owner at the
into the contract (usually at the point that he ent

a term of the contract.

However, this is subject to two important condition

« contract terms must not be unfair, especially when
a company

« contract terms must not be punitive; in the event o
contract the innocent party can only recover in dam
as a result of the breach. The contract may include
damage that would be caused by a breach but the law
“penalty clause”.

The Annex describes the legal principles in more de
consequence is that it is unlikely that, except und
circumstances, the courts would uphold a contract t
to remove a clamp that was so large as to constitut
rights in trespass set out in the next section migh
might be reluctant to infer into a contract a commo
be excluded under contract law.

ense of fair play on
ubts as to the legality
g to protect his rights,

ate land, not car parks
orcement of on-road
case where parking is
was inadequate for the
lyse and provides a

a car that is clamped
rmitted.

of parking

is entering into a

e to park, an activity
Once the licence period
. Provided that the

time that he enters

ers the car park), it is

a consumer deals with

f a breach of

ages what he has lost
an estimate of the
will not uphold a

tail; the practical

er exceptional

erm that imposed a fee
e a punishment. The

t apply but a court
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Car clamped on private land where parking is not pe

Concept of consent

The judgement in the leading case, Arthur v Anker

provides a thorough and learned analysis of the leg
clamp an illegally parked car. The majority of thei

that the right arises from the legal concept of con
where he knows that clamping may be imposed, the ca
would otherwise be a trespass against his car.

We argue respectfully that such reasoning provides
create a right to interfere with property, since it

the exact circumstances of the notice that was give
car owner was aware of the risk that he was taking.

is now mainly applied to sports, such as boxing or
player consents to the harm that naturally arises a
Treating illegal parking as some kind of sport betw
agent and the car owner seems a most unsatisfactory
licence clamping.

The impression given from the case law is that the
find a legal basis to achieve the result that seems
justice; compare Arthur with that of Vine
and received the opposite outcome.

Punishment, not restoration

The normal aim of the law of trespass is to restore
the position that he was in before the trespass occ
that the underlying rationale for clamping is punit

pointed out that this would not be upheld in contra

The purpose of clamping is to prevent the car from
land. The Private Security Industry Act 2001, in se
explicitly states that the purpose is “

preventing or

rmitted

in the Court of Appeal,

al basis of the right to
r Lordships conclude
sent; that, by parking
r owner consents to what

an unsound basis to
depends critically on

n and evidence that the
The concept of consent
rugby, where every

s a result of the game.
een the land owner’s
basis on which to

Courts have striven to
right in natural

where natural justice demanded

the innocent party to
urred. We are concerned
ive. We have already

ct law.

being removed from the
ction 3 of Schedule 2,

of a vehicle by a person otherwi se entitled to renove it”. Onitsface,

this is perverse since it causes the harm to the la
Arthur , the Master of the Rolls referred to this as a “se
wound”.

Given that the consequence of clamping is to cause
owner, the tactic only makes sense either to deter
punish the present one. The Annex to this paper mak
law does not permit a person to punish another. Pun
reserved to the State; even the so-called “penalty

will not be upheld by the Courts unless they are ge
estimate the actual loss.

nd owner to persist. In
[f-inflicted

greater harm to the land
future parkers or to

es clear that English
ishment is a right
clauses” in contracts
nuine attempt to

i nhibiting the renoval
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We understand that it is common for the clamper to
charged to remove the clamp. As well as creating an
for the clamper, which we examine more later, this
link between the fee charged and the damage suffere
Where the land owner receives none of the fee, the
interpreted as a punishment.

The scale of the fee is clearly important. This was
leading case of Arthur
a realistic estimate of damage. The judge found tha

not challenged on appeal. However, we understand th
hundred pounds are being charged and we question wh
find this reasonable or justified, other than as a

It is not clear whether Human Rights Act 1998 appli
forbids public bodies to act in a way incompatible

not apply to private bodies exercising private func
are licensed by the State and it is arguable that t
licensing regime is incompatible with HRA 98 becaus
punishment without a due legal process, in breach o
punishment without a fair trial, in breach of Artic
Courts would be reluctant to over-rule the will of

that Government should not proceed to further licen
uncertainty exists in this complex area of law.

Recommendation 1: Before creating any more licensin

keep the entire fee
inappropriate incentive
makes a mockery of any
d by the land owner.

fee can only be

not an issue in the

, Where the fee of £40 could probably be justified

t reasonable and it was
at fees of several

ether any court would
deliberate punishment.

es to clamping. The Act
with the Act but does
tions. However, clampers
he Act that creates the

e it authorises

f Article 7, and also

le 6. Although the
Parliament, we believe
sing of clamping while

g procedures or bodies, Parliament

should enact (probably primary) legislation to crea te and define a legal right to clamp cars

parked on private land without the permission of th

Licensing of clampers

Assuming that a satisfactory legal basis for clampi
turn now to the practicalities of who should carry
how. We are concerned about four issues:

- competence of the regulatory bodies
« code of conduct
« reward and motivation

« mechanism for appeal

Competence

The Consultation paper proposes a two-tier structur
Security Industry Authority, which currently issues

and would license companies. The lower tier is an a
sets standards for the industry and accredits compa

e land owner.

ng is established, we
out the clamping and

e. The upper tier is the
licences to individuals
ccrediting body that
nies that conform.

as
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It is important that the accrediting body has:

- the resources and expertise to establish and mainta in an accrediting
regime. It must have sufficient time and staff to a ssess applicants and
to monitor and audit their behaviour.

- an awareness of the harm that inappropriate clampin g causes. Society
operates by consent; licensed “cowboys” undermine m ore than those who
are directly affected, they threaten that consent.

- the independence to be, and be seen to be, impartia | and objective.
Where licensed clampers misbehave, the body must no t be afraid to
withdraw their licences. If not, the body might be seen as the fox in

charge of the hen coop.

Recommendation 2: The SIA should create a specifica  tion for the accrediting body and invite
potential suppliers to bid for the role. SIA should monitor and audit the performance of the
accrediting body.

Code of conduct

When dealing with a delicate balance of conflicting rights, it is essential
that the highest standards of conduct are maintaine d. “Conduct” is about
much more than the behaviour of the people involved . Itincludes the rules
for placing signs and the wording of those signs, t he procedures for
determining that clamping is appropriate, the promp tness with which the
clamp is removed on payment and the mechanisms for appeal against wrongful
clamping. The code of conduct should set out all of these.

Most importantly, the code of conduct should also s et out the basis on
which the fee paid to remove the clamp is calculate d. In the absence of
legislation to the contrary, that fee should be a r easonable estimate of
the cost to the land owner of the trespass by the ¢ ar, including the cost
of paying the clamper to attach and remove the clam p. It should not include

an element of punishment or deterrence.

The code of conduct should be approved by the SIA b efore the accrediting
body is allowed to operate. The accrediting body ne eds to show how it will
ensure that licensed clampers comply with the code of conduct and how it

will verify that they are doing so.

Recommendation 3: The accrediting body should draw up a robust, credible and enforceable
code of conduct. The SIA should approve the code of conduct and verify that the accrediting
body ensures that accredited clampers comply with i t.

Reward and motivation

We have already drawn attention to the legal weakne ss of the clamper
retaining the entire fee to release the vehicle; le gally weak because there
is then no linkage to the damage suffered by the la nd owner. We are
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concerned also by the incentive created for the cla
or all of the fee. This inevitably will encourage t

side of excessive vigilance. Given that the legal b
the car owner consented to the car being clamped, i
land owner and his agents should err on the side of
aware and giving him every opportunity to avoid suf
hard to believe that the person best positioned to
aware, the clamper, will do so with enthusiasm when
the car owner failing to comply.

The ideal solution would be for the land owner to r
and to pay the clamper a fee for acting on his beha

of the number of vehicles clamped. However, we reco
unfair on land owners who are already suffering fro
have to engage the clamper at their own risk. A com
clamper to retain the release fees up to a cap, the
determined in the code of conduct.

Recommendation 4: Clampers should not be incentivis
be fixed or capped.

Appeal

The accrediting body should establish an effective

ombudsman. It should be impartial and efficient, wi
compensation to the car driver or the clamper in th

the code or of inappropriate conduct. The disputes
offered by other professional and trade groups, suc
the Construction Industry Council and local authori
models.

We recommend that the appeal mechanism should be ro
readily accessible and should include:

- alegally-qualified Chairman, perhaps a practising
part time

- lay members to provide balance, appointed from outs
» published rules of procedure and evidence
- an easy application mechanism, available on paper,

- flexible procedures for hearings, including written
hearings and telephone hearings

» asecretariat to organise hearings and keep records
the reasoning behind them.

Recommendation 5: The accrediting body should estab
ombudsman.

mper by retaining some
he clamper to err on the
asis of clamping is that
t is essential that the
making the car owner
fering clamping. It is
make the car owner

he has an interest in

etain the release fees

If that is independent
gnise that this could be
m trespass and would
promise would be for the
level of the cap to be

ed to clamp cars; their rewards should

appeal mechanism or
th the power to award
e event of a breach of
resolution procedures
h as the Law Society,
ties can provide helpful

bust, credible and

barrister sitting

ide the industry

email and the web

submissions, oral

of all decisions and

lish an effective appeal mechanism or
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Conclusion
The consultation paper says at paragraph 25:

Landowners (who include a wi de range of individuals and public and
private bodi es) have the right to enjoy the use of their land and to
restrict access to it. They are entitled to prevent unwanted parking,

i ncluding the use of any parking facilities they provide for visitors or
custoners by other vehicle drivers, to charge for use of their |and and
put in place such charging schenes as the law allows. |In nany cases the
driver is at fault in know ng, or not taking reasonable steps to
ascertain, that they should not have parked on private |and.

We do not challenge this statement itself but we ha ve considerable
reservations about the leap from “prevent” and “cha rge” to impose punitive
sanctions”. We are concerned that it is far from cl ear that the law allows
punitive schemes, notwithstanding the apparent acce ptance by a somewhat
contrived mechanism of “consent” in the case of Art hur. And we are deeply
concerned by the potential for injustice that lies behind the words “In
many cases ..”; they imply that there are other cas es where the car driver
is innocent but is held to ransom by an arbitrary p unishment imposed by a
private company without a due legal process or a ri ght of appeal.

We strongly reconmmend that Government introduces legislation to set private
clanping on a nore robust, explicit and defensible footing before creating
a new and nore conpl ex |icensing regine.
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Annex: The law of private clamping

Annabel Graham-Paul, barrister
Introduction

1. This annex sets out an overview of the law coring private clamping. It is divided into the

following sections:

A) The common law of private clamping
B) Background to the common law:
I. Trespass to Land
il Trespass to Goods
iii. Consent and Assumption of Risk

iv. Distress damage feasant

V. Contract

vi. Criminal Damage

vii.  Nuisance

viii. The Release Fee and Punishment

C) Scots law
D) Licensing of Clamping
E) Human Rights

A) The common law of private clamping

2. The leading authority on the law of private gtaing is the decision of the Court of Appeal in
Arthur and Another v. Anker and Anothidr997] 1 QB 564.

3. A summary of the factual background is as foow

The leasehold owners of a small car park behinid gnemises in Truro used the car park for comnagnaghicles
making deliveries and for private parking by theimployees. Customers of the leaseholders were given
permission to park their cars there when visiting keaseholders’ premises. The leaseholders engagetiac
Security Services to prevent unauthorised parkirgtrac displayed notices at the entrance to andhensite
warning that vehicles parked without authority wbbke clamped, that a specified release fee woulchbeged,

and that obstructing vehicles might be towed to #aeis pound. The notices indicated a local telegghoumber

by which Armtrac could be contacted.

Mr Arthur parked his car in the car park withoutharisation and, in accordance with the warningaest Mr
Anker, an employee of Armtrac, clamped the car.Avthur refused to pay the release fee and Mr Amkérsed
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to remove the clamp without payment. Eventually, Mthur's wife arrived in a pick-up trick, which shalso
parked in the car park. Mr Anker made to clamp tiedticle as well, and Mrs Arthur assaulted and eddsm. In
due course Mr and Mrs Arthur left in the pick-upak but, during the night, he returned and sucodede
removing his car (he was unwilling to say how). \Whdr Anker returned to the car park the next mogrtimere
was no sign of Mr Arthur’s car, or the clamps, lee padlocks which had been securing the clamps.

Mr and Mrs Arthur issued proceedings claiming congadion and exemplary and aggravated damages for
malicious falsehood and tortious interference litkir car. Mr Anker counterclaimed for the valuetlod clamps
and padlocks and also for damages for the assaidre Arthur.

At trial, the judge found that Mr Arthur was a fpesser on entering the site, that he had seenctiees and

appreciated their effect. The judge concluded khatAnker had been entitled to exercise the remefdgisiress

damage feasant, that the fee charged was reasomablghat Mr Arthur had impliedly consented to the

consequences of his trespass. He accordingly disahisir and Mrs Arthur’s claim and entered judgnfentvr

Anker on the counterclaim.

4. The Court of Appeal held the following:

(1) Mr Arthur consented to the otherwise tortiowd af clamping the car and also to the
otherwise tortious action of detaining the car lyrdlyment;

(2) The clamper cannot exact any unreasonablearbgant charge for releasing the car;

(3) There must be a visible warning of clamping Andtowing away;

(4) The clamper cannot justify any delay in relegdhe car after the owner offers to pay;

(5) There must be means for the owner to commumibet offer (per Sir Thomas Bingham
MR at 573; the other members of the Court of Appestle in agreement);

(6) Damaging a clamp or padlock is an offence umseéetion 1(1) of the Criminal Damage Act

1971 of causing damage without lawful excuse (pergomas Bingham MR at 576).

5. Accordingly, the appeal was dismissed as Mr érthad consented to the clamping and

judgment on the counterclaim upheld.

6. Although unnecessary to decide the appeal, thatGilso considered the application of the

remedy of distress damage feasant (see sectionlgliow).

7. Sir Thomas Bingham considered the remedy dicpply to the facts because:

(1) The result of the clamping was not to stop cevpnt the car from causing whatever
damage it was causing to the leaseholders butsiarernthat the car would continue to cause
the very damage (unauthorised occupation of parkiace) of which the leaseholders
complained: it is anomalous that a self-help remshlguld amount in effect to a ‘self-
inflicted wound’ (at 574).

(2) There must be proof of actual damage beforedheedy can be invoked: damage need not
be physical damage to the land; it can be appredteddmage; but it must be more than a
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10.

11.

12.

mere technical trespass (e.g. if the party entitieduse of the land were denied, or
obstructed in, the use of it) — there was no ewdesf such damage on the facts (at 574 —
575).

(3) A flat charge for a release of the vehicle hagompensatory element at all (at 575 — 576).

Neill LJ agreed that there was insufficient dgmaroved to justify the use of the self-help
remedy. He went further, however, and said he: ‘tdaleplore the widespread use of the
ancient remedy of distress damage feasant to ¢ah&#aunauthorised parking of vehicles on
private land” (at 580) becausater alia, the matter can be satisfactorily dealt with byanseof

clearly worded notices and by the application efdloctrine of volenti (consent).

Hirst LJ (dissenting on the application of d#s8 damage feasant) cited a number of authorities
that suggest there need be no proof of actual danmagrder to invoke the remedy of distress
damage feasant. He concluded: “I find it diffictdt see why in a tort actionable per se the
presumed damage should not also apply to thiscpéati remedy” (at 582). In any event, he
considered the cost of towing away or of clampiongld constitute the required damage (at
584 — 585).

The ratio of Arthur v. Ankewas upheld by the Court of Appeal in Vine v. Walth Forest
London Borough Counc[P004] 4 All ER 169.

A summary of the factual background is as fedio

Ms Vine, upon feeling unwell and distressed follogvia hospital visit whilst driving home, parked lear in one
of two parking bays on privately-owned land. A Rarigover was parked in the other bay. On the wallhiay
vehicle, about ten feet above the ground, was Bwehotice which prohibited parking, and warnedtthay
vehicle left unattended would be liable to be tovaedhy or clamped and would be recoverable by paywka
fine.

That notice would have been clearly visible to espe standing up, but the Range Rover would hagewlkd the
view of a person sitting in the driving seat ofaa.cThere was no such notice on the wall by Ms imar. Ms
Vine's car was clamped while she was away fronoiitef period of a few minutes, vomiting on the othiele of

the road. At trial, the recorder accepted that MiseVhad no seen the sign, but dismissed her aofictime basis
that the sign had been visible and she had bemspaisser at the time of the clamping.

The Court of Appeal confirmed that the actlahing the wheel of another person’s car, even
when that car was trespassing, was an act of gsegpahat other person’s property but it was a
defence to show that the owner of the car had cawededo, or willingly assumed the risk of, his

car being clamped (at 175).
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13. However, the Court of Appeal considered thadroher to show that the car owner consented or
willingly assumed the risk of his car being clampi@ following had to be established:
(1) That the car owner was aware of the conseqsentehis parking his car so that it
trespassed on the land of another;
(2) That the car owner saw and understood thefsignce of a warning notice or notices that

cars in that place without permission were liabl®é clamped (Roch LJ at 175).

14. Waller LJ added that it is not necessary to/@rio every case that the owner of a car who is
trespassing on another's land has semm] read and understood a warning notice. He
considered that: “absent unusual circumstancésisiestablished that a car driver saw a notice
and if it is established that he appreciated thabntained terms in relation to the basis on
which he was to come onto another’s land, but ditl read the notice, and thus fully
understand the precise terms, he will not be abay that he did not consent to, and willingly

assume the risk of being clamped” (at 178).

B) Background to the Common Law

I. Trespass to Land

15. Trespass to land can be committed in three ways
0] by entering on the land of another
(i) by remaining on that land or
(i) by placing or projecting any object uponiit,each case without justification.

16. The intention required for the tort of tresp&sdand is the intention to commit the act that
constitutes the trespass, so an entry onto lanihé@nreasonable belief that it is yours is a
trespass if the land in fact belongs to anotBaisély v. Clarksoli1681) 3 Lev 37, 83 ER 565).
Therefore, the unauthorised parker is a trespassem if he does not know that he is not

permitted to park on the land.

17. Trespass is actionabjeer sewithout proof of special damagé&ghby v. Whitg1703) 2
Ld.Raym 938; 92 ER 126). The remedy would normaklydamages, but it is unlikely that

unauthorised parking would cause sufficient damagearrant court proceedings. The other
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remedy would be an injunction, but again this isatisfactory because individual trespassers
are unlikely to park for long enough for it to éeetive.

il Trespass to Goods

18. An action of trespass to goods has always hmmiterned with the direct, immediate
interference with the claimant’s possession of atteh It includes any unpermitted contact
with or impact upon another’s chattel (Clerk & Liwdl on Torts 19 edn., at 17-123).

19. Therefore, the seizing of a car by placingaeng on its wheel iprima facietrespass to goods,
unless it is lawful or the clamper has a defendbedort.

20. It should be noted that clamping is a trespasknot a conversion: an act of conversion is the
wrongful conversion of a personal chattel to théedeant’'s use or to the use of some third

person.
iii. Consent and Assumption of Risk

21. The principle of consent is that: “One who msgted or assented to an act being done to him
cannot, when he suffers it, complain of it as angfo(Smith v. Bakef1891] AC 325 at 360
per Lord Herschell).

22. Consent, on the part of the claimant, is amdafeo trespass (as well as almost all other torts)
and may take two forms:
(1) The claimant may authorise the doing of the wabtch would otherwise constitute an
invasion of his interest (e.g. a patient consemsutgery);
(2) The claimant may consent to assume the risk ¢drt being committed (see Clerk &
Lindsell at 3-74).

23. It is the latter ‘assumption of risk’ that cthges the form of consent in the case of private
clamping. So, where a motorist parks his vehiclelearly marked private land in defiance of
a notice indicating that unauthorised vehicles bdlclamped, he has voluntarily accepted both
the risk that his vehicle will be clamped and tis& that it will not be released unless he pays a
reasonable charge (note that the implied consee$ dot extend to an exorbitant charge or
delay in releasing the vehicle after payment isrefdl).
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24. 1t should be noted that the doctrine of congepreserved in relation to trespassers by section

1(6) of the Occupiers Liability Act 1984.

V. Distress damage feasant

25. The alternative justification for the trespasgoods that results from private clamping is that
the clamping is the exercise of the self-held repn&fddistress damage feasant. This argument

was rejected by the majority of the Court of AppeaArthur v. Anker

26. Distress damage feasant is an old, medievihshd remedy. As stated in Arthur v. Anker

‘Put in simple English, if a landowner found prayesf another causing damage on his land he
could seize the offending property and withholftoin its owner until adequate compensation
had been tendered for the damage done (at 57lipEh@nas Bingham MR). It was common
ground in_Arthur v. Ankethat the remedy survives and is in principle cépalb applying to

inanimate objects (in spite of the fact that theli@ption of the remedy to animals was
abrogated by section 7(1) of the Animals Act 197Miclh substituted a new procedure for

detaining trespassing livestock).

27.Sorrell v. Pagef1950] 1 KB 252 is modern authority that apprefehdamage is sufficient to
invoke the remedy. In that case, the plaintiff'sférehad strayed onto the defendant’s land
where he kept a T.T. herd. The defendant impourtdedheifer in his barn and, though no
damage was proved, the Court of Appeal held thad#fendant’s action had been justified. It

seems that the right to impound flowed from the#bmwhich the heifer presented to the heard.

28. It appears that distress damage feasant céenievied on things in actual use: for example,
shaking a ladder while it was being used was heldea an unlawful distres<ollins v.
Rennison(1754) Sayer 138; 96 ER 830). Applying this pnohej the remedy should not be

invoked if the driver is sitting in the car thatuslawfully parked.

29. The question of who may impound also creat#uliies. There is Canadian authority that
only a landowner may distrain: the employee of witg company, authorised by the
superintendent of a car park, was not entitlechtoke the remedyReg v. Howso1(1966) 55
DLR (2d) 528.
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30. However, it was because the majority of the r€oti Appeal in_Arthur v. Ankerconsidered
there was no actual damage against which to disthat they held that the remedy did not

apply to private clamping (Hirst LJ dissenting).

31. This is contrary to the New Zealand authorityJamieson’s Tow & Salvage Ltd. v. Murray
[1984] 2 NZLR 144 which held that the cost of renmgvan illegally parked vehicle could be
regarded as actual damage justifying the retentibthe vehicle by clamping and several
earlier cases (e.gambergate, etc. Rly. v. Midland Rly. G2853) 2 E & B 793; 118 ER 964).
The Jamieson’sdecision was doubted by Sir Thomas Bingham MR Meidl LJ in Arthur v.
Anker (at 575 and 580).

V. The Law of Contract

32. There is no contract between a landowner aadréspasser who parks without authorisation as

there is no contractuahimusand no exchange of consideration.

33. Nevertheless, in VinaValler LJ commented that, in relation to the leskeknowledge and
understanding required of a notice warning of clengpsome assistance is to be gained from

cases concerned with whether terms have been m@teal into contracts (at 178).

34. He drew guidance fromlendelssohn v. Normand L{d969] where Lord Denning MR held
that a notice at the exit of a car park is not rpooated into a contract unless it is brought
home to the party so prominently that he must kertao have known of it and agreed to it,
and Thornton v. Shoe Lane Parkif@971] 1 All ER 686 which held that in the caseanf
unusual condition (restricting liability for persannjury), the defendant must bring it fairly to

the notice of the other party.

35. Waller LJ concluded in Vinthat: “In the clamping context it should not beedooked that
things may not be so clear as in the car parkingesth as the circumstances of this particular
case show. Furthermore the onus on the persomggtekclamp in reliance on a notice must be

very high.”

36. Therefore, the notice requirements for oner@uss in contract law are a useful guide in

considering the special requirements for impliedsemt in the law of private clamping.
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37.

38.

39.

40.

41].

In addition, there may be circumstances wheraf@ clamping is carried out in a paying car

park, where there is a clear contract to park (éftpe driver pays an inadequate fee or if the

car is parked for too long or in the wrong plade)those circumstances, the contract cases
such asThorntonwill apply to determine whether a notice or terrarming of clamping is

validly incorporated into the contract.

However, there are difficulties fitting privatEmping into the law of contract, even in theecas
of clamping in contractual car parks. A large pzrthe deterrence will come from a penalty
charged for abuse of the proper parking procedtitke agreement is to pay a certain sum for
parking, but in default of payment a larger surpagable, it is clear that the larger sum is not a
pre-estimate of loss, but is a security for thefgrerance of the contracD(nlop Pneumatic
Tyre Co. v. New Garaggl915] AC 79, at 86). Such a penalty is most kk& be unlawful
(Chitty on Contract, Vol | General Principles,™8&dn., at 26-125: when damages fixed by
contracting parties are regarded as a penaltygpesed to liquidated damages) the clause is
unenforceable). In any event, in the car parkitgasion, the contract is likely to come within
the ambit of the Unfair Terms in Consumer ContRetulations 1999 as a contract between a
business and a consumer. The Regulations giverdhiens of terms which willprima facie

be regarded as unfair: relevant to this conteXeisrequiring any consumer who fails to fulfil

his obligation to pay a disproportionately high sumnmcompensation”.

Nevertheless, even though private clamping doésit well in the law of contract, there may
be circumstances when the principles in Arthur nkér could apply with the consequence
that, once a vehicle overstays beyond what has paiehfor, it becomes a trespasser and the

principle of consent by way of notice takes effect.

Vi. Criminal Damage

The offence of criminal damage (contrary totisacl1(1) of the Criminal Damage Act 1971)
will not apply to the act of clamping unless that destroys or damages the vehicle without
lawful excuse where the clamper has intended tvalesr damage it or has been reckless as to
whether it would be destroyed or damaged.

More commonly, the criminal law arises in clangpcases where the owner of the vehicle has
subsequently sought to release his car from thexgland in the process has destroyed or

damaged the clamp and / or the padlocks and chain.
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42.

43.

44,

45,

The Divisional Court of the Queen’s Bench Diis held inLloyd v. Director of Public
Prosecution§1992] 1 All ER 982 that there was no lawful exc@i@esuch acts because, even
if the clamping of a car would otherwise have badrespass, the car-owner had consented to
the risk of it happening and so was not in a pasito complain when it in fact occurred (at
992). Self-help involving the use of force couldlyobe contemplated where there was no
reasonable alternative, which there was, as itttreowner considered he had suffered a civil
wrong, his recourse was to pay the fine and th&e tvil action (at 992). Damaging or

destroying the clamp and / or padlocks and chadingeefore a criminal offence.

It should be noted the Courts do not appe&iat@ considered the situation where someone is
unable to pay the release fee and therefore unaldeail themselves of the option of paying
the fine and then taking civil action, such thatrdhmay be no reasonable alternative but to

invoke self-help.

Vii. Nuisance

The authorities consider an unauthorised packedo be a trespass rather than a nuisance. In
certain circumstances, however, it may be thatptiesence of the car could also amount to a
nuisance (e.qg. if it were blocking an access). &laedictain a Canadian car parking case that
suggest that parking may be a nuisance and thexeight to abate that nuisandgofptrolled
Parking Systems Ltd. v. Sedgewit80] 4 WWR 425, 435, 439 per Walker DCJ); howeve
on the existing English authorities, it seems thatlandowner’s remedies lie in trespass rather
than nuisance. In any event, there would be littlbe gained for either clamper / landowner or

clampee in arguing a case in nuisance rather teapdss.

viii. The Release Fee and Punishment

The authorities tend to describe the amounthefrelease fee as a deterrent rather than a

punishment (see e.g. Arthur v. Ankatr574 per Sir Thomas Bingham MR). A deterrent ldbou
not be a deterrent, however, if it were not alsatdegree a punishment. In contract law,
punitive damage clauses are unenforceable and audhuse would most likely be unfair
within the meaning of the UTCCR 1999 (see paragra@habove). There is an argument
therefore that the situation should not be diffenghere there is no contract in existence, i.e.

that the clamper may not punish the trespasses.dértainly the case that private individuals
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may not impose criminal sanctions on other privatividuals (that being solely the role of the
State), and non-criminal punishment between indi&isl in frowned on by the law (see e.g. the
limits on the exercise of self-help remedies sugltliatress damage feasant and abatement in

nuisance, as well as punitive contract clauses).

C) The Position in Scots Law

46. The position as regards private clamping ifed#ht in Scotland. In Scotland, clamping without
statutory authority is an offence of theft. Thisbecause an intention to deprive the owner
permanently of his goods is not a necessary ingnedf the offence of theft in Scots law
(Black v. Carmichael992 SCCR 709). However, this is not the law iglend and Wales (see
sections 1(1) and 6 of the Theft Act 1968) and agliEh court would reach a different
decision (see Arthur v. Ankeat 577 per Sir Thomas Bingham MR).

47. InBlack v. Carmichaeit was also considered that it was illegitimateus® threats which are
not related to the use of legal process or thetlnoaised detention of the debtor’s person or his
property in order to obtain payment of a debt (Bf per Lord Justice-General, Lord Hope).
This was endorsed by the Court of Appeal_in ArthurAnker, Sir Thomas Bingham MR

stating, “It appears from this passage ... that dhierg depends on whether the demand made
is one which the law recognises as legitimate” §at). As, on the current state of the
authorities, private clamping is legal (providedhdiions such as warning, reasonable release
fee etc. are met), there can be no argument teatldmper in those circumstances is guilty of
blackmail. However, if the clamper goes beyondlibends of the law, he cannot believe that
he has reasonable grounds to act in such a waygllgéhtions of blackmail are more likely to
succeed (note that the common law offence of agtowwas abolished by the Theft Act 1968 (s
32(2)(a)).

D) Licensing of Clamping

48. The Private Security Industry Act 2001 madanibffence to engage in any licensable conduct,
which includes wheel-clamping in circumstances imak it is proposed to impose a charge for
the release of immobilised vehicles on land whgchat a road, except under and in accordance
with a license (s 3(1) & (2) and Schedule 2 parnglgr).
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49. Applicants must now apply to the Security Irtdp®uthority for a license, who carry out
identity, criminal record, requisite training anther checks (such as mental health, the right to

work) before granting a license, in order to claongprivate land.

E) Human Rights

50. On 2 October 2000 the Human Rights Act 1998ecéutly into force and, for the first time,
made human rights issues justiciable in the Engtisbrts. In this context, a number of
Convention rights could be engaged:

(1) Article 6: The right to a fair trial
(2) Article 7: No punishment without law

(3) Article 1 of the First Protocol: The protectiohproperty

51. The HRA contains a strong rule of constructiequiring legislation to be interpreted so far as
possible to comply with Convention rights (s 3)danis also unlawful for public authorities
(which includes the courts) to act in a way whishincompatible with Convention rights (s

6(1)).

52. There are therefore two ways in which the HRAId impact on the law of private clamping:
a) Iif the act of clamping is carried out by a palaluthority;
b) in any ensuing litigation between either publod private individuals or private

individuals.

53. Section 3 of HRA places a strong interpretatisigation on the courts to read and give effect
to legislation in a way which is compatible with i@ention rightsso far as it is possible to do
so. The interpretative obligation under section 3pplies to legislation in disputes between
private parties where Convention rights are engaged so could apply to the Private Security
Industry Act 2001. Interpretation is not limitedgibuations where there is an ambiguity in the
statutory language, but the courts have been coedethat section 3 deals only with
interpretation and not legislation, and are warpmeserving Parliamentary sovereignty (Ree
S (care Order: Implementation of Care PJda002] 2 AC 291).

54. A court is therefore highly unlikely to ‘re-wgi a statute to say that something is unlawfut tha
is expressly authorised by the statute. Howevea, @ourt were to consider that clamping in
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appropriate circumstances and with the necessdegsads were compatible with HRA, it
would be open to a Court to interpret the licensogeme under the Private Security Industry
Act 2001 as authorising only activity that is HRAngpatible. On the other hand, if a court
were to consider that private clamping is inconipativith the ECHR per se, it could make a
declaration of incompatibility under section 4(X)HRA in relation to the 2001 Act. Such a
declaration is not binding on the parties to thecpedings in which it is made (s 4(6)), but can

prompt Parliament to re-legislate.

55. In the context of the obligation under secttonot to act in a way that is incompatible with
Convention rights, there are three different typiggublic authorities envisaged by the HRA:

(1) public bodies which are obviously public autties e.g. central government, local
government, the police, immigration officers anégs@ns (which can be described
as core public authorities);

(2) public authorities defined as such under theédAHR6(3)(b) by virtue of carrying out
some public functions (which can be described dsittypublic authorities); the
Government has expressed the view that hybrid atiggowould include Railtrack,
private security firms managing contracted outqrss doctors in general practice
(The Lord Chancellor, Lord IrvinéJansard HL cols 796, 811 (24 Nov 1997); and

(3) courts and tribunals.

56. All acts of a core public authority will be geitt to the HRA, so human rights may arise if, for
example, a Council employed a private firm to cauywheel clamping in its staff car park.

57. However, in the case of hybrid authoritiesgespn is not a public authority if the nature @ th
act is private (s 6(5)). At the Committee stagehef Bill, Lord Irvine gave examples of three
situations where public authorities are performpniyate acts: Railtrack plc exercises public
functions in its role as a safety regulator butaiting privately in its role as a property
developer; a private security firm would be exengspublic functions when managing a
contracted out prison but not when acting privateyy guarding commercial premises; and
doctors in general practice would be public autiewmiin relation to their National Health
Service functions but not in relation to their @@ patientsHansard HL col 811 (24 Nov
1997). There are therefore arguments that a prseterity firm that clamps vehicles parked
on the premises of a hybrid authority in order tot@ect the commercial nature of those
premises (i.e. to deter authorised parking) isngatirivately, rather than exercising public acts
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(it should be observed that the land in Vimas owned by Railtrack, a case decided post the

coming into force of HRA, though no human rightguanents were raised).

58. Furthermore, it should be noted that the Pei&dcurity Industry Act 2001 provides statutory
underpinning for the act in question (by way of license). The primary obligation on a public
authority to comply with Convention rights in secti6(1) may be displaced by section 6(2)
which provides that in the case of acts carriedunder legislation which cannot be read or
given effect to in a way which is compatible witlbr@ention rights, the authority is acting so
as to give effect to or enforce those provisiohsnady well be that a Court would interpret the
licensing scheme as only authorising that whictHRA compatible. Were a core public
authority to exceed those bounds, it would be sl HRA. However, if private clamping
were incompatible per se, and the clamping is edrout by a public authority, that authority
would have an exclusion of liability by reliance ¢ime statutory scheme that authorises
clamping on private land with the appropriate I®@nSection 6(2) applies to both core and

hybrid authorities, and courts and tribunals.

59. Therefore the scope of the applicability of thiRA to the law of private clamping may be
limited by Parliament’s decision to authorise thativaty by the granting of licenses. One
therefore has to examine whether that authorisatiatself is incompatible with Convention

rights.

Conclusion

60. The current justification for private clampiisgoased on the doctrine of consent to what would
otherwise be trespass to goods. However, privaaemig does not sit easily within the
common law framework, particularly accounting fdretimposition of a release fee that
amounts to a sum far in excess of any damage fctumtained and is, in reality, intended not

as compensation but as a punishment and deterrent.

This annex is intended for general purposes ontysirould not be viewed as a comprehensive sumrhary o
the subject matters covered. Nothing said in thiseX constitutes legal or other professional adand no
warranty is given nor liability accepted for itsrents. Annabel Graham Paul will not accept resulity

for any loss suffered as a consequence of reliandaformation contained in this Annex.
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